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THE REPORT ON “EFFECTIVE FIGHTING AGAINST TORTURE A ND ILL-
TREATMENT”

INTRODUCTION

As known, torture and ill-treatment are crimes agahumanity. Nobody can be held subject
to torture, ill-treatment and degrading treatmémtfact the level of development is held as
equivalent to protection of human rights in thatmy and the investments are made if
respect for human rights reached to a certain I&&@mnetimes the foreign policies of some
states are conducted through human rights. Pragmbaf torture and ill-treatment constitute a
significant part of human rights.

Two procedures can be followed for the effectighfiagainst torture and ill-treatment;

a) By a deductive approach the subject can be atadwaccording to the actual developments.
In this way the cases may be forgotten after aawviiihy action can be consumed as if it is an
appetizer.

b) Or by an inductive approach, the case can bentako considerationas a whole; and can
be laid on the table with all their sides. New cas&n be prevented by this way.

Here we applied the second approach; the induafpeoach.

Our aim is to determine what should be done inroleeach a sustainable success in terms
of the fight against torture and ill-treatment, darry out an evaluation in the light of the
universal standards and to revise the existing ar@sms.

In order reach a real success all the state pofhegslation, execution, jurisdiction, NGO,
media) should cooperate. Otherwise success wilba®ustainable.

There are differences in numbers which are shargdtire public. The reason for this might

be that there is difficulty in terms of law concieignsome news on ill-treatment and torture on
the media. An act of torture and ill-treatment ither not submitted to the prosecutor of the
Republic or not being pursued or the objectionhi decisions of the Republic Prosecutor is
rejected. In all these cases there may be an éutrnhis does not exist in the law world. As

known law can function when a case or a crime av¢ua. If there is no evidence, there is no
punishment.

In short, sometimes every allegation about toraume ill-treatment are presented as if they are
real and the difference between allegation andlelgal validity is neglected. Sometimes
every negative behavior is perceived and preseatedorture among the public without
meaning the technical sen's&he reason for why there are high statistics erthmbers for
torture discussed among the public is becausedbescwhich are not counted as crime are
included in these numbers.

! For instance, there is a style of speech amonguhbéc as, “Since Bayburt became Bayburt it havbeen
subject to such kind of a torture”.



One shouldn’t be mistaken to think that the lewalttis reached concerning the fight against
torture is enough. The concentration should noy dr@ towards decreasing the number of
cases but the reasons and solutions to the prohidmnes are still happening. Even one cases
of torture is an important problem.

The aim of the “zero-tolerance policy for tortutig”also this; not only to decrease the torture
cases but also to eradicate it wholly and to datexnthe level of success at this point.
Therefore, instead of a dangerous consolation pygdhat the torture cases are decreased,
the reasons, the definitions and the solutionshigrproblem should be concentrated.

Our Presidency as it did before for the first tifioe Missing Children and Report 2007,
Turkey Human Rights Report 2007, and Honor Killifgport 2007, this report is published
also for the first time.

Ankara, Wednesday, November thd"28008

Prof. Dr. Hasan Tahsin Fenglo
Human Rights President



I. WHAT HAVE BEEN DONE SO FAR AND THE EXISTING SITU ATION

1. Turkey, ratified the main international treatiesngelly on human rights and in
particular on torture and ill-treatment;

a.ECHR,

b.UN Convention on Torture (1984),

c.European Convention on Torture (1987).

d.As it is in the 3rd article of the ECHR,

e.The article 17th of our Constitution forbidstiéatment and torture,

f.Turkey did all the necessary legislation work @his consistent with the standards of
developed countries.

g.Although Turkey is dealing with terrorism, Turkdign't make any concession. Turkey
carries out human rights and security at the same. tWhile the detention period in
England is 28 days, in Turkey this is only 24 hours

h.Turkey, while ratifying the international agreentee by the amendment in 2004, on the
article 99" of the Constitution, the international agreememshuman rights will be
superiof.

i.Especially during the past 5 years in our counting effective fight against torture and
ill-treatment in the scope of the “zero-toleranceliqy” continues not only at the
legislation process but also at implementation.

k.There have been many education activities iroafl ministries and other government
institutions.

[.By the Prime Ministry circulars, and by the cilats of Ministries of Justice and Interior,
it is shown that the government will show zero tatee to any kind of in human and
degrading treatment.

m.What have been done concerning the fight ag&mmiire and ill-treatment, in the last
five years can briefly be summarized as follows;

1) (Since 2003) The imprisonment punishments givertifese kinds of crimes cannot be
postponed by courts.

2) (Since 2003) The imprisonment punishments givenifese kinds of crimes cannot be
turned into compensation by courts.

3) (Since 2003) These cases are considered as urgees @and a hearing a law suit
cannot be postponed for more than 30 days, antddhengs will be held on judicial
holidays as well.

4) For these crimes to become invalid after a periotinee has become more difficult.
Compared to the previous TPC 5 years was addeck(8ity06/2005).

5) The people who committed these crimes can be sseden heavy life imprisonment
according to the TPC, article 95 (since 01/06/2005)

6) The punishments for these crimes are increasedC.(Article 94,95 and 96) (since
01/06/2005).

7) The crimes can be committed intentionally as welbg negligence. According to the
number of the victims there is the crime. The st&iets which are taken by torture are
forbidden evidence and they are not legally vakdoading to Article 148 of the
Turkish Penal Procedural Code.

8) According to the law 4483, there is no need for peemission of the director, for
prosecution; the Prosecutor of the Republic cagctly do the prosecution. Due to the

2 see. Constitution, articles 2,5,38



aim of going towards the suspect through the ewedsgrihe criminal laboratories are
improved further.

9) “The regulations for capturing, detention and tgkihe statements” are regulated
again in detail(2005).

10)As known, according to the second adaptation lawmbered 4748 and dated to
26.03.2002 to the EU, an attachment is made tolalweon government officials
indicating a compensation punishment to the ones wbmmit torture and ill-
treatment. According to this, if a person takes pensation after his/her cases is seen
by the ECtHR, this compensation will be paid by glogernment official who failed to
prevent the case. A very new decision taken byQbencil of State, the department
5™ 2007/7369 and numbered 2008/3234 is very importa

11)In the scope of the institutionalization of humaghts, the Ombudsman Institute Act
was accepted(2006).

lll. THE MONITORING OF THE DETENTION CENTERS AND PRONS:

It is given special importance to the inspectiordefention centers and the prisons where are
the possible places for these crimes.

1. The inspection of the detention centers (2.45688=8.344 ) and the prisons (384)
are conducted by the prison monitoring councils,dgoyernors, chief prosecutors,
inspectors from the ministry of Justice, proseautorjudges the Human Rights
Commission of the TGNA, the Human Rights Boardshat Provinces and the Sub-
Provinces.

The prisons are especially monitored by the inddpenh“Commissions for Monitoring the
Prisons” which include also the NGO representativdse law amending the law on the
Prison Monitoring Commissions dated to 20.11.200d mumbered 5712, entered into force
by being published on the official gazette dated.i?.2007 and numbered 2670. By law, the
numbers of members of the Commissions are changedbipermanent+ 3 transitory from
only five members. It became compulsory that astl@me of the permanent members is a
women.

2. The Prisons and Detention centers are open foeatgm of the European Committee
for Prevention of Torture and UN Committee for Rnetvon of Torture.

3. Our Presidency, by the Human Rights Boards, sinmeél 2008, started to inspect the
detention centers as sudden visits or as providiovisits, by the committees
consisting of at least 3 members of the Boardsainghom is from the local NGO
representatives. The Human Rights Boards of theviktes and Sub-Provinces
conducted 7961 visit in the year 2007 and mosteht are the sudden visits. This
practice is an important development for the NatidPrevention Mechanism which is
necessary to be established under the scope of OPCA

4. Of the 2.456 detention centers of the Gendarme @e@®@mmandership, 1.638 are in
line with the standards determined by the Europ€ammittee for Prevention of
Torture and the work carried out to bring the athéw the same standards are
continuing.



IV. TORTURE AND ILL-TREATMENT CASES ARE DECREASINGN THE LAST FIVE
YEARS BUT,

It is no doubt that even a single case of torives us sorrow. Therefore we have to take
more measures to prevent it. The crimes againstreoand ill-treatment show a gradual
decrease according to five important inputs givelow;

a) According to the number of applicants to the CRiedsecutor of the Republic

b) According to the decisions of the Turkish Courts

c) According to the allegations of violations madeotor Presidency and to the
Human Rights Boards of the Provinces and Sub-Pcegin

d) According to the number of applications to the ERtH

e) According to the decisions and judgments of ECtHR

According to these five inputs, the crimes of i#datment and torture decrease gradually.
Especially after 2003, the cases at the ECtHR asstlynabout freedom of expression and
demonstration, and just trial and the length ofttteds, and property rights.

One shouldn’t be mistaken to think that the lewalttis reached concerning the fight against
torture is enough. The concentration should noy dr@ towards decreasing the number of
cases but the reasons and solutions to the prohidmnet are still happening. Even one cases
of torture is an important problem. The aim of thero-tolerance policy for torture” is also
this; not only to decrease the torture cases Isat tal eradicate it wholly and to determine the
level of success at this point. Therefore, instafaal dangerous consolation by saying that the
torture cases are decreased, the reasons, thetidefinand the solutions for this problem
should be concentrated.

V. SUGGESTIONS:
It possible to make the suggestions below as dtrefsour work;
A. SUGGESTIONS CONCERNING JUDICARY:

1. When the candidates of judges and prosecutorstargng their jobs, respect for
human rights should be inserted to their oaths.

2. Even if there are not many, the court decisionsuabmture and ill-treatment leave a
negative image. Therefore, the judiciary shouldieata sensitivity of the issue more
carefully.

3. In the face of crimes of ill-treatment and tortureew jurisprudence focusing on
human rights may be necessary. Adaptation lawstaioowre and ill-treatment and
the justifications of the other laws can be analyagain and new jurisprudence can be
established. The ratio legis of the adaptation lamsl the other laws can be
considered.

4. Another important point on this issue is tortured alrtreatment crimes shouldn’t
become invalid after a certain period of time hégsed and the public opinion
shouldn’t be disturbed. In order for that the togt@and ill-treatment crimes do not
become invalid after a certain period of time hip®ed, other measures should be
taken to give a pace to the judgments. In the adtnative adjudication as well as in
the judicial adjudication, many cases are lefthnext year. To solve the conflicts as
soon as possible is also one of the fundamentalahurights. Long adjudication



damages the confidence on justice. The saying tleé justice is injustice” explains
this. Immediate and important measures should kentavhich will resolve this
problem. In Spain as well there was the same pmokd@d the number of cases
reduced to half which is left to the next year, ibgreasing the number of judges.
There can be other measures to be taken besidestifeasures.

. Our country needs a judicial reform in line witletERCtHR and ECHR standards. The
establishment of the regional courts and the jatlreform which are the prerequisites
for the EU membership criteria, will reduce thelgemns of just trial.

. The decisions of the High Directorate of Judges Rrasecutors that result in changes
in the situation of the judges and prosecutorsciviare not subject to judicial control
are not compatible with the rule of law and demtcratate and the democratic
system. Therefore, new regulations are necessamyake the decisions of High
Directorate of Judges and Prosecutors under theigldontrol.

In order to reach the universal standards, theystigits conducted by the Ministry of
Justice to other judicial bodies in Europe are @at@d very positively. The conduct of
these visits will be more useful if all the prosers and judges are included in a
regular time schedule. In order to see the appbicadf human rights abroad, it will be
very useful to conduct internships at these hungrig institutions.

B. SUGGESSTIONS CONCERNING EDUCATION:

Including the torture and ill treatment, in order grevent the violations of human
rights, it is important to raise awareness amormgpitfimary and secondary education
students. In order to achieve this, the Human Ri@aards of the Provinces and Sub-
Provinces should activate the Human Rights brandhesvery school which is
foreseen seen in the concerned regulation. Theskersls should elect the school
representative for human rights and all the schefmlesentatives should once a month
come together in the leadership of our Boards sxu$is human rights issues as
violence, children’s rights, ill treatment towardsildren. The same meetings can be
organized at the Boards level throughout the cquntr

. To deliver the human rights courses as a sepaparse at schools as well as a subject
among the other courses will be more useful thanethisting system. At the higher
education system, at the law departments and altteaother relevant departments
human rights should be thought as a separate amguisory course. Moreover, at
also the faculties of education human rights shbeldhought as a compulsory course
with a necessary amount of time. The reason f& i)i the teachers who will give
compulsory human rights courses and as subjectsdiedt in other courses at the
secondary level and at primary level should hawe ritacessary competence. Apart
from this the public officials which give service the people should be educated in
human rights and this should be provided by thestitutions.

. As it is mentioned human rights is not given a®mgulsory course at all of the law
faculties. Therefore, the candidates to be judgebs @osecutors are well educated
enough in human rights. These candidates start imgrkn the rural areas and
therefore cannot find the opportunity to improvertiselves in this area or they have
limited opportunities. Therefore, if one does navd special interest in international
developments in human rights, he/she does not éagagh information. Moreover,
the crimes of torture and ill-treatment should beught more intensively at the
concerned faculties. The judgments of the courtp(@ue Court) and the
jurisprudence should be investigated more, analygeattical work) and in order that



the implementation is better new formulas shouldyéeerated. The professors should
ask for more academic work from their graduate post-graduate students on torture
and ill-treatment.

4. The human rights education of the candidates tqutdges and prosecutors are very
limited in terms of its content and its time, dgritheir internships. Due to the reasons
mentioned, the education given to these candidzdasbe formulated for a longer
period and in broad human rights issues in thearsal standards. Torture and ill-
treatment crimes can be thought more intensivelyht candidates of judges and
prosecutors and the examples from the practicebeahscussed and the problem can
evaluated from all of its aspects.

5. On the other hand, the area of human rights is mamyc and improving area.
Therefore, the government officials which are splegovernment officials (prison
guard and officials working at the prisons inclugeshould continuously be informed
regularly in determined chapters.

C.SUGGESTIONS FOR THE SECURITY FORCES:

1. After the latest amendment in PVSK; do the casegshef security forces using
excessive force show an increase? Is there anasers the other crimes that the
police may commit? We don’t know the answers ts¢hguestions, these should be
investigated.

2. Generally the reasons for the use of excessivenoa from time to time by the police
officers can be counted as the lack of educatianessive work load, and limited
rights of the employee. These subjects can be tigated. It may be thought that the
police officers who work excessively, who has diffties in living conditions and the
ones who cannot participate to social life maynespect human rights enough. If it is
necessary the number of personnel can be increaskd the scope of the financial
possibilities, their working conditions can be iroped.

D.SUGGESSTIONS FOR THE DETENTION HOUSES:

The custodies belonging to The General Commandenid@&me which were suitable for
standards were shut down. The custodies of subfm®yolice stations are being utilized
in order to substitute for those closed. The ceubrtreports of inspection related to
custodies are carried on. These drawbacks shouttediately be compensated and the
custodies should be in line with the standardsielfessary a relevant chapter should be
put at the national budget.

E.SUGGESTIONS ON PRISONS:

1. The prisons are especially monitored by the inddpet“Commissions for
Monitoring the Prisons” which include also the NG€presentatives. There
are concrete activities conducted in order to gebof the defects which are
reported by this committee. The committees thakeatablished by the Human
Rights Boards of the Provinces and Sub-Provincesluct visits to prisons
and detention centers. These visits that are caedusy these committees
should be allowed in all of the provinces. Thisexessary for transparency
and democratic state principle. If it is necesstrg,regulation should be made
in the legislation.



2. In order to improve the situation concrete actatare conducted. It may be
necessary to make the reports sent by the Mong&ommissions public will
provide with transparency. In fact, except from ghison security regulations
of the Ministry of Justice, it is decided to makébfic the number, the subject
of the reports and also the suggestions which lgelothe previous year.

3. By 31//12/2007, 37.608 convicted, 53.229 detaif8e837 people in total are
in prisons. Among the prisoners whose cases dtgstiding constitute 59%
of the total. There are too many detainee. Imprsemt is a transitory solution.
By imprisoning people which is a transitory solatidaking people’s liberties
is not compatible with democracy. Therefore, measishould be taken to
reduce the number of imprisoned.

4. The number of doctors, nurses, psychologists, kmgigis and social
researchers should be increased. Among the prisamieo have continuous
illnesses, the sick and the old people should bengspecial attention.

F. SUGGESTION FOR INSTITUTIONALIZATION:

1. The institutionalization of human rights is verygartant but cannot be evaluated
enough. To take measures before a crime is conumigea preventive work.
Educational work is also a proactive work. Oneha most important institution for
the fight against torture and ill-treatment is tBmbudsman Institution. However, if
the act which is approved two years ago, coulchiigemented, and for instance if the
police  ombudsmanship, gendarmerie ombudsmanshipsornpr and custody
ombudsmanship were established, many sad casesrkeylperhaps wouldn’'t have
happened. These departments would conduct thgeatisns better and in time and
the violations wouldn’t have happened. Similarlyabishment of a national human
rights institution according to the Paris Princgige also important.

2. The people who conduct an investigation should ieealchically and organically
independent. The National Prevention Mechanism (®PQoreseen in the scope of
the Optional Protocol of the Convention Against tice (OPCAT), is signed by
Turkey on September the"142005. Of the 37 countries which ratified OPCATlyo
9 countries are EU member states. The ratificapoocess and implementation
afterwards should be given a pace and the workldhmistarted. The subject is; the
ones who will conduct the investigations shouldcbenpletely independent who do
not have hierarchical organic dependence to theacitrs and who are experts in
their area and who are secure concerning theirdufs a result, in our time, it could
be said that without institutional and financial@pendence the inspectors (or any
other similar authority) will see their colleaguetoser to themselves, and the
objectivity of their inspections will be serioustjuestioned. Needless to say, those
whose rights are violated should have the movecefte remedy. However, the one
whose right is violated, without any doubt, has tiyht to apply more effectively
(article 13, ECHRY.

® The total number of prisoners reached at 100.6386 prisons on October 2008.
* ECHR, article 13.



G. CONCLUSION

The fundamental problem in Turkey is human righgsitsand consciousness couldn’t be
absorbed enough. In this respect, the sustainalalitd the scope of the education and
awaraness raising in human rights is essentialponant.

All the law enforcement officials (the police, gamoherie, the prosecutor of the republic, the
judgment, superior judgment) are the duty bearer®rder to reflect the reforms to the

implementation. In other words, the implementatamd its inspection are very important.

Ever institution should continuously renew itseaifterms of human rights. Before blaming
each other, the individuals and the communitiesukhthink of their own responsibilities as

every body has a duty in this respect.
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